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CURRENT TOPICS 


Solicitor Athletes 

THOSE who have followed with attention the achievements 
of Great Britain’s representatives in the Olympic Games 
will not have failed to observe the great performance of a 
forty-one year old London solicitor in attaining fourth place 
in the final of the foil event. He is Mr. JoHN Emrys Lioyp, 
O.B.E., a partner in Messrs. Farrer & Co., of Lincoln’s Inn 
Fields, and his performance was described by The Times as 
“the finest achievement in the history of British fencing.”’ 
Mr. Lloyd was, indeed, unlucky not to be placed equal third, 
for in point of the number of wins scored he tied with the 
competitor who obtained third place, but in doing so sustained 
a greater number of hits. His success recalls the tremendous 
feats of another solicitor athlete, Mr. SyDNEY CHARLES 
WoopDERSON, perhaps the greatest of all the British runners 
of our time, who now, alas, has forsaken the international 
arena. And we cannot forbear from recording here our 
admiration for the feat of endurance recently accomplished 
by another solicitor in riding on horseback from Land’s End 
to John O’Groats. Such prowess ought surely to lay to rest 
once and for all the popular legend that to profess the law is 
to condemn oneself to decrepitude and even desiccation. 


Local Authorities and Requisitioning 

AmoncG the many interesting notes on recent legal develop- 
ments to be found in the Law Quarterly Review for July, 
1948, is one of considerable public interest, revolving around 
Blackpool Corporation v. Locker |1948| K.B. 349. That was 
a case in which the Minister of Health delegated, by circular, 
its requisitioning powers to a local authority. The circular 
provided that no chattels in a house could be requisitioned 
and that the requisition notice should contain a direction to 
the owner or tenant of the house requiring him to remove the 
chattels. The local authority purported to requisition a 
house but gave no direction concerning the furniture it 
contained. The county court judge and the Court of Appeal 
both held that this rendered the requisition invalid. ‘‘ The 
gravamen of the case, however,’ states the learned writer 
in the Law Quarterly Review, “lay not in the fact that the 
local authority had failed to take the necessary steps provided 
in the circular, but that it steadfastly refused to allow the 
defendant to see a copy of the circular . . .”’. The moral of 
the case, says the writer, seems to be that in future a line of 
demarcation should be drawn between executive directions 
and delegated legislation, so that all those who are concerned 
may be informed of the latter, and steps should be taken to 
publish these sub-rules as soon as possible. Otherwise, as 
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EVERSHED, L.J., remarked, “‘ the construction favourable to 
the private citizen should in these courts be adopted.” 


Careless Walking 


It is no new thing for an English court to find a person 
guilty of careless walking so as to be civilly liable in damages. 
Some years ago one pedestrian caused another severe injuries 
through hurrying round a corner and bumping into him, and 
had to pay damages. Only recently a pedestrian, whose 
negligence was held to have caused the death of a pillion 
passenger on a motor-cycle, had to pay £2,500 damages. 
These are no doubt unusual cases, and should not blind the 
motorist or the public to the facts expressed so neatly by 
Sir FELIX BRUNNER and Mr. ZACHARY Core at a conference of 
the Pedestrians’ Association reported in their July News 
Letter that “‘ however foolishly the pedestrian might behave, 
it was he who was the target and the motorist who wielded 
the weapon ”’ and “ the man in the car only received about 5 
or 10 per cent. of the injuries, and had a much better chance 
of escape in an accident than the pedestrian.” ‘The Pedes- 
trians’ Association is to be congratulated on having provided 
a liability insurance scheme for pedestrians as well as valuable 
personal accident cover against road accidents, at exceptionally 
low premium rates. The law is still favourable to the 
pedestrian. He cannot be made criminally liable for careless 
or dangerous walking, nor for failure to take out a policy of 
insurance against third-party liability. In practice, however, 
he comes off worst. Of 690 persons killed in the Metropolitan 
Police area last year 432 were pedestrians according to the 
report of the Commissioner of Police for the metropolis in 1947, 
It is obvious from this that the Pedestrians’ Association’s 
scheme fulfils a real need. 


Prisons Report 


AN inference which is favourable to the administration of 
justice in this country may be drawn from the fact, recorded 
in the Report for 1947 of the Commissioners of Prisons 
(published on 6th August (Cmd. 7475, price 2s.)), that the 
percentage of those tried between 1944 and 1946 who were 
found guilty remained virtually constant. Not quite so 
satisfactory are the general crime figures. The figures of 
the average daily prison population for the last few years 
are the more disturbing because, to quote the report, “‘ the 
peak has clearly not yet been reached.” In 1944 the daily 
average prison population was 12,915, in 1945 it became 15,789, 
in 1946 it became 17,101, and in May, 1947, it reached 19,700. 
The daily average female population, on the other hand, fell 
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from 1,528 in 1945 to 1,233 in 1946 and 1,115 in 1947. One 
of the results is, according to the report, that “in almost 
every prison from time to time, and in many all the time, it 
became necessary to sleep three men in a cell.” The present 
position is described as “ rather one of holding on than pressing 
forward ”’ and “‘ broadly speaking, order, discipline and security 
were well maintained.”” A further alarming fact is that of 
2,726 youths imprisoned in 1946, 914, or 33°5 per cent. 
had not previously been proved guilty of offences. Long 
sentences (above one year) in the higher courts increased 
between 1944 and 1946 from 25:7 per cent. to 28°6 per cent. ; 
sentences of from 3 to 5 years’ penal servitude increased 
from 10 to 12.9 per cent., and penal servitude sentences 
of more than five years increased by 100 per cent., from 0.7 
to 1.2 per cent. of the total. 


Prison Reform 

As a further check to complacency in regard to conditions in 
our prisons, there has just been published a pamphlet entitled 
“Snail’s Progress: The English Local Prison,’ edited from 
the experiences of Quaker prisoners from 1939 to 1948, by 
CHARLES F, CARTER, Fellow of Emmanuel College, Cambridge 
(Penal Reform Committee of the Society of Friends). Quaker 
workers, like Elizabeth Fry, have shown what idealists 
can do when they come to grips with reality. During the 
1939 to 1945 war many Quakers were imprisoned as con- 
scientious objectors. The results of their experience are to 
be found in this pamphlet, and they well justify the statement 
by Mr. GeEorGE Benson, M.P., in the preface, that “ the 
truth is that our prisons have beaten the Prison Commissioners. 
A prison is little more than a disciplined slum, with most 
of the disadvantages of slum life.” The pamphlet takes full 
account of the fact that the evidence of the conscientious 
objector may be biased evidence: “ The C.O. may be 
the sort of person who is unable to march in step with the 
community ; pacifist in name, he may be far from peaceful 
in spirit.’”’ It also takes into account the “ painstaking 
efforts ’’ of the Prison Commissioners. It finds, nevertheless, 
that owing mainly to public laziness and ignorance, less than 
one-tenth of a penny is spent per pound of each individual’s 
income per year as part of our insurance against crime, with 
the results of superficial medical examinations, insanitary 
conditions, and insufficient attention to mental, moral and 
spiritual health. Progress in prison reform is, indeed, that 
of a snail, and the Prison Commissioners are not in the least 
to blame. It is society itself that must reform its sense of 
values, 


London County Council and Petty Sessional 
Divisions 

In the 1946-47 Parliamentary Session the London County 
Council introduced into their General Powers Bill certain 
provisions designed to give it a very large measure of control 
in the demarcation of petty sessional divisions and power to 
transfer to its service clerks to justices and their assistants 
acting in the areas under the administrative control of the 
L.C.C. The Justices’ Clerks’ Society and the Magistrates’ 
Association having realised that an attempt was being made 
by the L.C.C. to obtain powers contrary to the recommenda- 
tions made by the Departmental Committee on Justices’ 
Clerks, and that, if granted, such powers would be likely to 
affect the rest of the country, took measures to oppose 
certain of the provisions in the Bill. As a result, the original 
proposal for the grant of the powers in London has been 
completely abandoned. Furthermore, the proposal that the 
L.C.C. should draft the Order to be made under the Act 
without reference to the justices has been amended to give 
the justices of each division the right to be consulted on the 
draft Order before it passes to the Secretary of State for 
confirmation. The justices will prepare schemes for reorgani- 


sation of petty sessional divisions, not in consultation with the 
L.C.C. as the clause originally provided, but on their own 
initiative, the L.C.C. having the right to make representations 
on the justices’ proposals before the schemes are ratified by 
the Secretary of State. 


The constitution of the Magistrates’ 
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Courts Committee is fixed by the Act at one justice from each 
petty sessional division with the chairman and vice-chairman 
of quarter sessions, not left as in the deposited Bill to be one 
justice at least from each petty sessional division with the 
chairman and vice-chairman of quarter sessions, which might 
have proved unsatisfactory in operation. Specific provision 
is contained in the Bill as amended for compensation for loss 
of office by clerks and assistants. In the original Bill there 
was none. The salaries of clerks and their assistants are to 
be fixed by the Magistrates’ Courts Committee in agreement 
with the Standing Joint Committee, not with the L.C.C. as 
the Bill had provided. In default of agreement, the Secretary 
of State fixes the salaries. We have been informed by the 
Justices’ Clerks’ Society that they and the Magistrates’ 
Association opposed the L.C.C. Bill because it appeared to 
them (1) that the L.C.C. sought to obtain powers in conflict 
with the recommendations of the ‘‘ Roche Committee,” and 
(2) that an important principle was involved, namely, that 
the administration of justice should be kept unfettered and 
uncontrolled by any executive authority. 


“ And/or” 

ENGLISH judges have often professed dislike of the phrase 
“and/or”? of which legal draftsmen appear to be fond. 
“ Dislike’ is a mild word for the emotion it appears to 
provoke in the hearts of American judges. Mr. WorTH ALLEN 
has collected, in an article published in the April number of 
the Massachusetts Law Quarterly, some of the invective 
which the Bench in various States has bestowed upon this 


seeming trifle: ‘‘that befuddling nameless thing, that 
Janus-faced verbal monstrosity’? (Supreme Court of 
Wisconsin); ‘‘that hybrid contradictory combination ”’ 


(Supreme Court of Georgia); ‘ingenious invention of 
scriveners to confuse and befuddle ’’ (Colorado), and “ inter- 
loping disjunctive-conjunctive-conjunctive-disjunctive con- 
junction.”’ The writer referred to Cuthbert v. Cumming 
(1855), 10 Ex. 809, to show that the phrase has been in use 
for nearly a century in English mercantile and marine 
insurance contracts, and for its respectability refers to 
Webster's New Int. Dictionary (2nd ed.), where it is 
defined as ‘‘ either and or or.’’ He suggested that its use 
should be confined to contracts and avoided in pleadings 
(cf. Grandchamp v. Costello, 289 Mass. 506). In English 
pleadings particulars of negligence sometimes contain a 
number of “ and/ors,” and the phrase “it was an express 
and/or implied term’’ commonly occurs. Our own view 
is that it is usually as superfluous as a nervous habit. The 
American view is that “ the better practice would seem to 
be to think the matter out ‘ and/or’ not use it at all.” 


Recent Decision 


In Southwark Metropolitan Borough Councilv. Nightingale and 
others, on 28th July (The Times, 3rd August), a Divisional Court 
(the Lorp CHIEF JUSTICE and SINGLETON and DENNING, JJ.) 
held that three costermongers who had been moving their 
barrows in and about High Street, Southwark, for some years, 
and hadonly stopped for short times on occasions when they were 
serving customers, and did not therefore require a street trading 
licence, as they ordinarily moved their barrows from place 
to place in pursuit of their trade, within the proviso to s. 30 
of the London County Council (General Powers) Act, 1927, 
did, however, require a licence under s. 17 (1) (a) of the 
London County Council (General Powers) Act, 1947, in order 
to engage in street trading “ from a stationary position in a 
street,’ but that as they were “existing street traders ”’ 
who gave notice to the council within s. 19 and who had 
‘regularly engaged in street trading of the same 
nature and conducted in the same position or place in a street 
and in the same manner ”’ for three years, they were entitled 
to be registered by the council as exempted from the requirement 
to obtain a licence. Lord Goddard commented adversely 
on the fact that the Act contained sections which were 
exceedingly obscure and involved, and said that it was 
unfortunate that costermongers and small traders should 
have to find out what such an obscure Act meant. 
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TOWN AND COUNTRY PLANNING ACT, 1947 


HAS IT AFFECTED CONVEYANCING 


Ix his public speech heralding the appointed day under the 
Town and Country Planning Act, 1947, the Minister of Town 
and Country Planning said that the Act created a revolution 
in our system of land tenure. Speaking in the House of Lords 
on 30th June, 1948, no less an authority than the Lord 
Chancellor said : ‘* Let me say frankly, this Bill |sic] introduces 
such a complete alteration in our whole system of land tenure 
that I shall not be surprised if, as time passes, we find that we 
have to amend it here and there.” 

The reader may well think that if the Act created such a 
revolution in or complete alteration of the system of land 
tenure it would contain numerous amendments and repeals 
affecting the property legislation of 1925. However, a 
reference to Sched. VIII of the 1947 Act (Enactments 
Amended) discloses no amendments to the 1925 legislation and 
a reference to Sched. IX (Enactments Repealed) discloses 
only the small repeal of a few words in the Law of Property 
(Amendment) Act, 1926, affecting local land charges, which was 
noted at 92 Sox. J. 383. The contrast between the two Govern- 
ment statements and the two Schedules to the Act is to say 
the least surprising, and the object of this article is to discuss 
the apparent contradiction and the extent to which the Act 
may have affected conveyancing practice. 

In considering this question three subsidiary questions 
should be borne in mind :— 

(1) Has the Act taken away some part of the property or 
some right which was formerly vested in the owner of the 
legal estate so that he can now only convey it subject to an 
exception of some right in favour of the Crown ? 

(2) Has the Act created some incumbrance on the legal 
estate so that, for instance, the conveyancer can no longer 
recite that the owner is seised for an estate in fee simple in 
possession free from incumbrances ? 

(3) Has the Act affected in some way the quality of the 
land, as distinct from the sum total of the -rights and 
interests making up the legal estate, so that it must be 
conveyed by some more precise description than we have 
hitherto used ? 

To decide whether there has been a revolution or only an 
evolution we must make a short study of the control of land 
use under the planning legislation immediately preceding the 
Ist July, 1948, and of its financial effects. 

Under the Town and Country Planning Act, 1932, a county 
district council might resolve to prepare a planning scheme 
(s. 6) with the general object (s. 1) of controlling the develop- 
ment of the land in the area to which it applied. Thereafter 
a lengthy procedure had to be gone through culminating in 
the coming into operation of the scheme. In fact the lengthy 
procedure coupled with the war meant that most resolutions 
never resulted before 1st July in an operative scheme. The 
resolution to prepare a scheme itself gave no direct control 
over property; this did not arise until the coming into 
operation of the scheme, but it was most material because the 
authority when the scheme came into operation could pull 
down and remove buildings and works or order the discon- 
tinuance of a particular use of land, and if the buildings and 
works or use were not the existing buildings, works or use at 
the date of the resolution no compensation was payable to the 
owner. Naturally an owner would be reluctant to put up a 
building or institute a use between the date of the resolution 
and the coming into operation of a scheme, as it would not be 
an existing building or use, and he might lose it without 
compensation if, when the scheme came in two or three years 
later, it was found not to conform with the scheme. To 
overcome this the well-known interim development procedure 
was evolved (s. 10). Under this section the Minister of Health 
had to make a general interim development order which might 
itself grant permission for interim development or empower 
the local interim development authority to do so. The effect 
of carrying out development, whether building or change of 
use, with an interim development permission, was that it 
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became an “ existing ”’ building or use, and therefore could not 
be pulled down or ordered to be discontinued, if eventually it 
was found not to conform with the planning scheme, without 
payment of compensation. In short, the resolution to-prepare 
a scheme gave no direct control, for an owner could build or use 
his land as he pleased without obtaining any interim develop- 
ment permission, if he was prepared to run the financial risk 
of not obtaining compensation if it did not conform to the 
scheme when this came into operation, possibly years later. 

The Town and Country Planning (Interim Development) 
Act, 1943, extended the control of land in two most significant 
ways, by providing first (s. 1) that a resolution to prepare a 
scheme in the area of any council which had not in fact passed 
such a resolution should be deemed to have been passed on 
22nd October, 1943, thus bringing all land in England and Wales 
under planning control, and, second (s. 5), that where such a 
resolution was in force the interim development authority 
might pull down buildings or works or order a use to be 
discontinued where the buildings or works were erected or the 
use was commenced after the commencement of the Act 
(22nd July, 1943), without an interim development 
permission. 

Thus, after 22nd October, 1943, all land in England and 
Wales was under direct planning control, and in effect no 
development whether by building or change of use could be 
carried out unless, in an area where an operative planning 
scheme was in force, it conformed to the scheme or, elsewhere, 
it was carried out in accordance with an interim development 
permission, 

Where then is the revolution in land tenure in the Act of 
1947 or where the necessity for any change in conveyancing 
practice ? So far as control of land use is concerned, there is 
no revolution, and the provisions of Pt. III of the 1947 Act 
(Control of Development, etc.) are substantially based on 
existing law. In fact, for three years from Ist July, 1948, 
there is no virtue in a building, work or use being a physically 
existing building, work or use on Ist July, 1948, if it was not 
in conformity with an operative planning scheme, where one 
was applicable, or where there was no scheme, if it was not an 
existing building, work or use at the date of the resolution 
to prepare the scheme and was not erected or commenced 
with the necessary interim development permission (s. 75). 
There are naturally many changes of detail, e.g., the control of 
access to highways is now covered by development permission 
instead of consent under the Restriction of Ribbon Develop- 
ment Act, 1935, and control by development permission 
is now a permanent measure and not merely an interim 
measure until a scheme operates. But the principles, have 
not changed, and there has been but a gentle evolution. 
So far, then, as control of development is concerned, it is 
submitted that the 1947 Act has resulted in no revolution of 
land tenure nor any necessity for conveyancers to alter the 
practice to which they have been accustomed in the last fe.v 
years in drawing contracts and conveyances. 

This, however, is not the whole story, and before we can 
reach a decision on the general question of revolution or 
evolution and give final answers to the three subsidiary 
questions mentioned at the beginning of this article other 
matters must be considered, notably Pts. VI and VII of the 
1947 Act dealing with depreciation of Land Values and 
Development Charge, and these will be dealt with in a 
subsequent part of this article. 


“a 


R. N. D.H. 


In The Law Society’s Final Examination, held from 21st to 
23rd June, 265 candidates out of 490 were successful. The 
Council have awarded the Edmund Thomas Child Prize, value 
about £18, and the John Mackrell Prize, value about £13, to 
Peter Cooper, who served his articles with Mr. D. C. C. Ferrier, 
of Messrs. Hawkins, Ferrier and Newnes, of King’s Lynn. 

In the Trust Accounts and Book-keeping Examination, 
on 25th June, 383 candidates out of 471 were successful. 
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COUNTY COURT DELAYS 


UNNECESSARY modesty is apparent in the statement in the 
recently published First Interim Report of the Committee on 
County Court Procedure that “ we are satisfied that many of 
our recommendations are already common practice.” A 
detailed reading of the report confirms the feeling of most 
practitioners that much can be done to improve the efficacy 
with which lists in the county court are handled. It also 
confirms that practical proposals can be made in_ this 
direction and await adoption in most courts. 

Of the volume and weight of the criticism of county court 
delays and of its unanimity the report leaves little doubt. 
The Association of British Chambers of Commerce, the 
Federation of British Industries, the National Chamber of 
Trade, the Bentham Committee for Poor Litigants, the 
General Council of the Bar, The Law Society, the British 
Legion, the Solicitors’ Managing Clerks’ Association, the 
Barristers’ Clerks’ Association and a number of individual 
solicitors speak with one voice on the subject. 

No practitioner will doubt that mere sweeping condemnation 
will, as the report says, do grave injustice to the efforts which 
are made by judges, registrars, chief clerks and other officials 
to prevent such evils as adjournments for want of time. 
The need, however, for a radical change in method is 
demonstrated by the figures. In 1946, 1,227 cases and, in 
1947, 1,335 cases were adjourned for want of time. It is 
fair to add that, in 1946, 282 out of the 420 county courts 
and, in 1947, 257 out of the 422 county courts had no 
adjournments for want of time. The committee “ fear” 
that the result of such adjournments is that parties sometimes 
feel compelled to consent to settlements with which they are 
dissatisfied. Practitioners do not “ fear ’’ this ; they know it. 

The report takes full account of the difficulty of prophesying 
the length of a case, referred to in a “ Current Topic’’ on this 
subject (ante, p. 413). The general remedy, however, which 
certainly is in operation in many courts, is rightly said to be 
co-operation between the court authorities and practitioners. 
As regards the court authorities, it stresses the need for 
everyone concerned to feel a personal responsibility to do 
everything possible to prevent adjournments for want of 
time, and the desirability that the judge should let it be 
known that he attaches great importance to this matter 
and that he should keep the arrangement of his list under 
his own supervision. 

The importance of the three points: (1) responsibility of 
the chief clerk to the registrar and the registrar to the judge ; 
(2) not assigning too many actions to one day; (3) review 
of lists about a week before hearing date, is outstanding, as 
the report says. Of at least equal importance is the detailed 
procedure recommended for carrying out reforms. 

First, it is said that the issuing clerk should obtain what 
information he can when the summons is issued as to the 
probable duration of the case and the likelihood of its being 
effective, and solicitors should be ready to supply this 
information and should send it with the precipe and 
particulars of claim when the action is entered by post. The 
report recognises the obvious limitations on_ solicitors’ 
knowledge of these matters at this stage, but rightly considers 
that this preliminary estimate should not be postponed. 
After all, solicitors know more than the court does about the 
probable length and effectiveness of their cases when they 
issue summonses and should be ready to help the court by 
imparting their knowledge, scanty though it may be. One 


might add that solicitors who are instructed after the issue 
of the summons should be obliged at once to ascertain what 
they can on this subject and to inform the court. Cases of 
exceptional length can then be reserved for special days. 

This will not, of course, be sufficient in itself. ‘‘ To prevent 
waste of judicial time,” says the report, “ it is also necessary 
that the court should be promptly informed by parties or 
their solicitors of any settlements, and that the parties should 
apply as soon as possible for necessary adjournments so that, 
if practicable, another case may be inserted in the list.” 

In the committee’s view, which will be endorsed by 
practitioners, the key to the problem is the review by the 
chief clerk or registrar about a week before the hearing day. 
It might be useful, they state, to post to solicitors or litigants 
in person about ten days before the hearing day a form 
containing questions, with a franked envelope for reply. 
The questions are: “‘ (1) Is the action likely to be defended ? 
(2) How long is the action likely to last (with the grounds for 
the estimate) ? (3) Will counsel or solicitors be employed on 
either side ? (4) Will there be medical or other witnesses who 
should in the public interest be released as soon as possible ? 
(5) What time can (a) parties and their advisers (b) witnesses 
reach the court, and when must they leave it in order to 
return home on the same day ? ”’ 

In compiling the lists, it is stated, the wishes of the parties 
should be consulted as to any necessary adjournments, and, 
when finally reviewed, lists should be posted in the court 
office. They should, however, still be kept under review, and 
solicitors should communicate any further information as 
soon as possible. 

Grouping of cases and fixing of convenient times of the 
day, where possible (e.g., not before 11.30), is recommended, 
and the report states that solicitors should be encouraged to 
make reasonable use of the telephone. It is good to learn that 
telephone numbers of county courts will in future be published 
in the County Court Practice. This will dispense with the 
hitherto prevalent practice of collecting telephone numbers 
clam et precarto. 

Adjournments, it is stated, can also be avoided by greater 
use being made of the registrar’s powers under Ord. 23, 
especially rr. 4 and 5, to dispose of undefended cases, with the 
leave of the judge, or by reference of other cases to the registrar 
under s. 89 or 90 of the County Courts Act, 1934. 

If arrears of work arise, as they might under the system 
described, immediate recourse, it is stated, should be had to 
the Lord Chancellor’s Department for the appointment of an 
additional or a deputy judge. The restriction in s. 11 of the 
County Courts Act, 1934, on the appointment of a deputy 
judge should be removed. 

The recommendations will have to be modified in the case 
of country courts where the problems are different either in 
kind or degree. This is recognised in the report, which 
defines country courts as “all courts in which the judge’s 
sittings are at intervals of a fortnight or more.” 

The general tenor of the recommendations is reminiscent 
of some similar recent reforms in regard to arrangements of 
lists in the High Court, notably with regard to the pre-estimate 
of the duration of cases in the King’s Bench Division and the 
arrangement of morning and afternoon lists in the Divorce 
Division. The report is none the worse for that, and a close 
perusal of its contents leaves one with a strong impression 
that the committee have grasped the nettle firmly. s yy. 


EMPLOYERS’ LIABILITY: THE NEW LAW 


THE Law Reform (Personal Injuries) Act, 1948, is now in 
force, and s. 1 of the Act abolishes the defence of common 
employment for all accidents occurring on and after 5th July 
this year. 

Fifteen years ago, when the decision of the Court of Appeal 
in Fanton v. Denville [1932] 2 K.B. 309 held the field, this 
change would have been revolutionary, and would have opened 


the door to many claims which otherwise would have had no 
chance of success. Since then the House of Lords, following 
the social conscience of the age, has widened the scope of an 
employer's personal liability to such an extent that the 
majority of common-law actions brought by workmen in 
the last few years have been successful. 

The abolition of common employment means that an 
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employer will be liable to his servants for any torts committed 
by a fellow-servant in the course of his employment. The 
employer will, therefore, be liable for wilful wrongs by a 
fellow-servant as well as for negligence, but naturally negli- 
gence will be of greater practical importance. The employer 
will not be liable unless the fellow-servant would himself 
be liable, if sued. That is to say, there must be such a 
relationship between the injured man and his fellow-workman 
that a duty of care arises, as, for instance, where the fellow- 
workman is driving a vehicle—whether at the place of work 
or outside—or is handling apparatus or heavy loads which, 
if not properly handled, may cause injury to persons working 
in the vicinity. A workman who is entrusted with the 
maintenance and repair of mechanical or other equipment 
also owes a duty of care towards persons who are required 
to use it in the course of their employment: if, through 
faulty maintenance, an accident occurs, the maintenance 
man is personally liable, and through him, under the new 
Act, the employer is vicariously liable. 

No doubt there are other cases, but the main cases where a 
workman will succeed under the new Act will be those where 
apparatus or materials have been handled carelessly (including 
running-down cases) and those where there has been careless 
maintenance. 

In spite of the wide new avenue of vicarious liability, there 
will still be many cases where it will be necessary to rely on a 
breach of the employer’s personal duty to take care for the 
safety of his employees. This personal duty arises out of an 
implied term in the contract of employment, and renders 
the employer responsible for the safety of three fundamental 
things: the place of work, the plant and materials, and the 
system of work. The House of Lords have held in Wilsons 
and Clyde Coal Co. v. English (1938) A.C. 57, that the employer 
remains personally liable for the non-performance of his 
duty, though he has delegated it to a manager, foreman 
or other servant : and it seems, on principle, that he is also 
liable for the default of an independent contractor, though 
this has not yet been decided. 

The question of a safe system of work was discussed in 
some detail in a previous article in this journal (92 Sox. J. 277), 
to which those who have to advise on cases turning on that 
head of liability should refer. 

As regards the place of work, the opinion has been expressed 
by the Court of Appeal in Naismith v. London Film Productions 
(1939), 83 Sor. J. 175, that the duty is to make the place 
as safe as reasonable care and skill can make it. On the 
other hand the High Court has decided in Taylor v. Sims 
and Sims (1942), 86 Sov. J. 312, that the employer is under no 
liability where the place is not in his occupation or under 
his control. In such cases the occupier will usually be liable 
to the workman as an invitor: for, as was decided among 
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other things in the leading case of Indermaur v. Dames 
(1866), L.R. 1 C.P. 274, if the master is an invitee, so also 
is the servant who is sent in his place or on his behalf. 

An employer’s liability for plant was discussed by the 
Privy Council in Toronto Power Co. v. Paskwan {1915} A.C. 
734, at p. 738, where Sir Arthur Channell said : 

. providing proper plant, as distinguished from its 
subsequent care, is especially within the province of the 
master rather than of his servants... It is true that the 
master does not warrant the plant, and if there is a latent 
defect which could not be detected by reasonable examina- 
tion, or if, in the course of working, plant becomes defective 
and the defect is not brought to the master’s knowledge 
and could not by reasonable dilige:ce have been discovered 
by him, the master is not liable.” 

As noted above, an employer will now be vicariously liable 
for faulty maintenance by his own workman. If plant was 
provided for mutual convenience by a third party working 
on the same operation, the workman’s remedy is against the 
third party under Oliver v. Saddler & Co. |1929) A.C. 584, while 
if there was a latent defect which should have been provided 
against during manufacture or repair, the remedy is against 
the manufacturer or repairer under Donoghue v. Stevenson 
[1932] A.C. 562. 

Enough has been said to show that there will be cases 
where there has been no negligence by a fellow-servant, 
and it will be necessary to fall back on the common-law 
duty of the master. Likewise, in cases of breach of statutory 
duty the claim will generally be framed against the master. 
The probability is that most pleadings will include allegations 
of both vicarious liability and personal liability. 

A point which is certain to be brought before the courts is 
the position of a “ volunteer,” that is, an outsider who inter- 
venes to assist workmen in carrying out a particular job 
and sustains injuries. In the past, claims brought by such 
volunteers have sometimes been defeated by the doctrine 
of common employment: but this defence can no longer be 
raised against a workman, and it would be illogical if it 
could still be raised against an outsider. In Hayward v. 
Drury Lane Theatre [1917] 2 K.B. 899, Scrutton, L.J., sug- 
gested that the true ground for rejecting a claim by a 
volunteer is that the workman had no authority to invite 
him to help, so that he is a trespasser. But it is well 
established that there is a duty of care towards a trespasser 
who is known to be present: see the remarks of Lord Atkin 
in Hillen v. I.C.I. (Alkali), Ltd. [1936] A.C. 65. 

The better opinion is that a “ volunteer’ has a good case 
against an employer, if injured by the servants of the latter, 
unless the maxim volenti non fit injuria applies. The most 
recent authority is Holdman v. Hamlyn (1943) K.B. 664. 
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THE ACCOUNTS PROVISIONS OF THE 


COMPANIES ACT, 


AND THE PROFIT AND LOSS ACCOUNT 


THE BALANCE SHEET—II; 


THE previous article on the balance sheet very briefly 
reviewed the requirements of the 1948 Act which applied 
to the simplest kind of balance sheet. These were, it was 
seen, the requirements in paras. 2 to 11 in Pt. I of Sched. VIII, 
coupled with the overriding requirement that it should give 
a true and fair view of the state of the company’s affairs. 

Section 149 (2), however, merely provides in a general way 
that a company’s balance sheet and profit and loss account 
shall comply with the requirements of that Schedule so far 
as applicable thereto and, therefore, it is probably as well, 
before going any further, to see of what exactly that Schedule 
consists. 

Reference has already been made to para. 1 and in Pt. I 
to paras. 2 to 11. The remaining paragraphs of that 
part, 12 to 14, deal with the profit and loss account and will 
be referred to later. Part II is headed ‘ Special Provisions 


1948 


where the Company is a Holding or Subsidiary Company.”’ 
The first sub-heading in Pt. II is “ Modifications of and 
Additions to Requirements as to Company’s own Accounts.”’ 
The first of the paragraphs under that heading is para. 15, 
which applies where the company is a holding company. 
It is of considerable length, and it will be more convenient to 
deal with it in connection with the group accounts required 
in the case of a holding company and subsidiaries, though it 
should be noted that it is not in fact concerned with such 
accounts but only with the holding company’s own accounts. 

The other paragraph under that sub-heading, para. 16, 
is quite short and applies to the balance sheet of a subsidiary 
company. It provides that such a balance sheet is to show 
the aggregate amount of the company’s indebtedness to all 
bodies corporate of which it is a subsidiary or fellow sub- 
sidiary and also the aggregate amount of the indebtedness 
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of all such bodies corporate to it, distinguishing in each case 
indebtedness “in respect of debentures,” which presumably 
means secured by debentures and otherwise. 

The remaining paragraphs of Pt. II are under the 
sub-heading “Consolidated Accounts of Holding Company 
and Subsidiaries,” and these paragraphs will be considered 
when the question of group accounts is reached. Part III 
of the Schedule contains, as has been previously noticed, 
exceptions for special classes of companies, and Pt. IV 
contains provisions as to interpretation of the Schedule. 

Summarising the account of the provisions up to this 
point, then, the obligation on the directors of a company 
to furnish a balance sheet is imposed by s. 148, and the 
provisions applicable to that balance sheet are to be found 
in s. 149 and Sched. VIII. In an ordinary case, paras. 2 to 11 
of that Schedule will apply and, if the company in question 
is a subsidiary company, para. 16 will also apply to that 
balance sheet. If it is a holding company, para. 15 will 
apply. — 

Turning now to the profit and loss account, the investigation 
of the provisions applicable will pursue a parallel course to the 
investigation in the case of the balance sheet. The obligation 
on directors as to the profit and loss account is imposed 
by the same section that imposes the obligation as to a balance 
sheet, s. 148. Subsection (1) of that section provides that 
once at least in every calendar year the directors are to lay 
before the company in general meeting a profit and loss account 
for the period since the preceding account, made up to a date 
not earlier than the date of the meeting by more than nine 
months, or twelve months if the company has interests abroad, 
and this period is, by s. 455, defined as the company’s financial 
year. 

Section 149 has been previously considered in so far as it 
deals with the balance sheet and now falls to be considered 
in so far as it deals with the profit and loss account. 

Under subs. (1), every profit and loss account must give 
“a true and fair view of the profit and loss of the company 
for the financial year” and under subs. (2) it must comply 
with the requirements of Sched. VIII to the Act so. far as 
applicable thereto. To this point, therefore, it will be seen 
that the provisions applicable to the profit and loss account 
are exactly parallel to those applicable to the balance sheet. 
Similarly common to both classes of document is subs. (4), 
which is the one which empowers the Board of Trade to modify 
the accounts requirements in the case of any particular 
company, other than the requirement that a true and fair view 
is to be given. 

In considering balance sheets subs. (3) caused a certain 
amount of difficulty and will have to be considered again 
in the present connection. Before doing so, however, the 
provisions of subs. (5) require to be noticed. This subsection 
only applies to profit and loss accounts, and provides that 
subss. (1) and (2) of the section are not to apply to the profit 
and loss account in certain circumstances. Subsection (1) 
is the one imposing the requirement as to a true and fair 
view, and subs. (2) is the one which says the profit and loss 
account is to comply with the requirements of Sched. VIII. 

The circumstances in which the provisions of those 
subsections do not apply are that the company has subsidiaries 
and the profit and loss account is framed as a consolidated 
profit and loss account, complies with the Act’s requirements 
as to consolidated profit and loss accounts and shows how 
much of the consolidated profit or loss is dealt with in the 
accounts of the company. This provision will become more 
intelligible after an examination of the provisions as to group 
accounts, but it should be noted that if a company has 
subsidiaries it may not be necessary for its profit and loss 
account to give a true and fair view of its profit and loss, or 
to be in the same form as it would be if it had no subsidiaries. 
No similar provision exists in the case of the balance sheet, 
which must therefore always give a true and fair view of the 
state of the company’s affairs whether the company has 
subsidiaries or not. 

Subsection (3) of this section, disregarding the reference to 
Pt. IIL of Sched. VIII, which deals with exceptions for special 
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classes of companies, is as follows: ‘‘ Save as expressly 
provided in the following provisions of this section . . . the 
requirements of the last foregoing subsection and the said 
Eighth Schedule shall be without prejudice either to the 
general requirements of subs. (1) of this section” (i.e., as 
to a true and fair view) “ or to any other requirements of this 
mee” 

As we have already seen in dealing with the balance sheet, 
‘the following provisions’”’ of the section referred to could only 
be subss. (4) and (5), and it cannot in fact refer to subs. (5). 
That subsection provides that in certain circumstances the 
profit and loss account need not comply with subs. (2), nor 
consequently with Sched. VIII requirements, and it is 
therefore impossible for that subsection to provide expressly 
or otherwise that subs. (2) or the Schedule requirements are 
not to be without prejudice to anything. 


Thus, as in the case of the balance sheet, this subsection 
seems merely to have the limited operation of providing 
that if, as seems at first sight unlikely, the Sched. VIII 
requirements conflict with the necessity for giving a true and 
fair view or with any other requirement in the Act as to 
accounts, the Schedule requirements are to give way unless 
the Board of Trade otherwise direct in the case of any 
particular company. Even without the rather obscure 
opening words the Board of Trade would have had that 
power under subs. (4). 


In nearly all cases, therefore, where a company has no 
subsidiaries or having subsidiaries does not otherwise come 
within the conditions laid down by subs. (5), the profit and 
loss account must comply with the requirements of 
Sched. VIII. 


Part I of that Schedule, as has been pointed out, contains 
the general provisions as to balance sheet and profit and 
loss account, and paras. 12, 13 and 14 come under the 
sub-heading of profit and loss account. 


Paragraph 12 (1) provides that various matters are to be 
shown in the account. These comprise such things as the 
interest on the company’s debentures and other fixed loans, 
amounts going to or from provisions and reserves of various 
kinds, particulars as to tax, particulars as to investment 
income and also the aggregate amount of the dividends paid 
and proposed. Presumably the amount of dividends proposed 
will, if shown after deduction of income tax, be the same as 
the figure required in the balance sheet, namely, the net 
aggregate amount (after deduction of income tax) which 
is recommended for distribution by way of dividend 
(para. 8 (1) (e)). 

Sub-paragraph (2) of this paragraph contains a provision 
that the Board of Trade may direct that one of the matters 
required to be shown need not be shown by a particular 
company if it is not in the public interest that it should be 
shown. The power of the Board of Trade may presumably 
be exercised even if the result would be that the profit and 
loss account gave an untrue view of the company’s profit and 
loss. 

Paragraph 13 requires the auditors’ remuneration if not 
fixed by the company in general meeting to be shown under a 
separate heading, and the last paragraph in this part requires 
various matters to be stated by way of note if not otherwise 
shown which are intended to clarify and explain the profit 
and loss account. 

In both the balance sheet and the profit and loss account 
there are to be shown the corresponding figures in respect 
of each heading in the previous year (para. 11 (11), para. 
14 (5)). 

The first sub-heading of Pt. II of the schedule is ‘‘ Modifica- 
tions of and Additions to Requirements as to Company’s own 
Accounts,” and under this heading there is nothing that 
concerns the profit and loss account. The second sub- 
heading of this Part is ‘“‘ Consolidated Accounts of Holding 
Company and Subsidiaries,” and these paragraphs will require 
to be considered in connection with group accounts. P 
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Re DIPLOCK—II 


It will be recalled that the claims of the appellant next of kin 
in this case were considered in the judgment of the Court of 
Appeal (reported at p. 409, supra) under two heads—claims 
in personam and claims in rem. My comments last week 
were concerned with the former, and it is now time to say 
something of the claims in vem. Under this head the appellants 
claimed to trace their proprietary interest in the moneys 
improperly distributed among the respondent charities into 
funds or other assets in the hands of the charities with which 
the moneys had become mixed. The equitable remedy of 
tracing or following is available, broadly speaking, in two 
different sets of circumstances. The money may still be 
in the hands of the recipient or of a third party as an unmixed 
fund; e.g., it may have been paid into a separate banking 
account and not further dealt with between the date of 
receipt and the date of the claim, or it may have been used to 
purchase property which, at the relevant time, wholly 
represents the money. In that case the proper form of relief 
in equity is an order to refund the money or restore the 
property which has been exclusively purchased with it to the 
rightful owner, and in certain conditions the common law 
affords a remedy which, in the practical result, does not 
differ from the equitable. If an agent receives money from 
his principal for the purpose of buying a house, and, in fact, 
invests it in securities, the principal may ratify the purchase 
and claim the securities. But the common law affords no 
remedy where B is found in possession either of money 
belonging to A mixed with other money, or of property which 
represents such mixed money. In that event the only relief 
open to A is the equitable relief of a declaration of charge on 
the mixed fund or on the property purchased by means of it. 

In Re Diplock it was not disputed that wherever an 
“unmixed ”’ fund was found in the hands of the charities 
(including for this purpose property which could be identified 
as representing such a fund) the respondents were bound to 
refund. The dispute was concerned solely with the limits 
within which a declaration of charge is available in equity on 
a mixed fund or property representing in some sort a mixed 
fund, and the court restated this equitable doctrine and the 
principles underlying it, as well as the limiting conditions in 
which the doctrine operates. These limiting conditions, as 
will be seen, are common to the whole equitable doctrine of 
tracing, i.e., they apply equally whether there has been a 
“mixture ’’ of the fund or not. 

Since the claims of the appellants in personam were upheld 
by the court, it may seem to some to be awork of supererogation 
to have considered the claims in rem in detail. The Court of 
Appeal did not take this view for several reasons, one being 
the fact that the appellants were held not to be entitled to 
interest on the claims in personam, whereas in certain 
conditions a successful claim based on the doctrine of tracing 
will carry interest. The precise circumstances in which 
interest may be awarded are not covered fully in the judgment, 
and will probably not emerge unless the actual orders of the 
court (on which further argument has been heard since the 
decision was given) are reported in full. It is to be hoped 
that this will be done, but in the meantime it can be said that 
the right to recover interest on such a claim appears to be 
limited to the case where the fund or property traced has 
yielded income while in the hands of the person to whom it 
was improperly paid or transferred, and the claim to interest 
is limited to the income produced. If that is so, it would, 
perhaps, clarify matters if the right were referred to not as a 
right to interest (which connotes the idea of a fixed rate), 
but as a right to an account of profits. 

However that may be, the substance of the claims in rem 
is more important than the attributes, and from this point 
of view the judgment is without question a source of great 
enlightenment on a branch of the law which has never been 
stated so compendiously. The court claimed that the 
principles on which the judgment proceeded are implicit in 
the decision of the House of Lords in Sinclair v. Brougham 


[1914] A.C. 398; but whatever the rights of the matter may 
be from the strictly jurisprudential aspect, future generations 
are more likely to ascribe the precise formulation of the 
doctrine to this judgment rather than to Sinclair v. Brougham. 

Before adverting to the doctrine itself it is important to 
consider the conditions which must exist before the form of 
relief comprehended in the doctrine becomes available. It 
is, firstly, necessary to show that the person against whom 
relief is sought has not become possessed of the fund or 
property as a purchaser for value without notice. The 
person entitled to relief has a mere equity, which may rank 
pari passu with or be superior to the equity of the person 
against whom relief is sought ; but if the latter has acquired a 
legal estate for value without notice, no mere equity can 
assail his position. The second condition is that the fund 
or property should have a continued existence. The remedy 
in equity, as has been seen, is either an order to restore or a 
charge on the fund or property, and if the fund or property 
has been completely consumed there is nothing on which 
equity can fasten so as to provide its own peculiar species of 
remedy. The third limiting condition is that this remedy 
is not available where the money or property has been used 
so as to provide an accretion to real property belonging to 
the person against whom the remedy is sought, in the sense 
of some improvement of the property; for in that case to 
make a declaration of charge on the property would, in effect, 
subject the property to sale at the option of the person in 
whose favour the charge has been declared, and, in any case, 
the accretion or improvement to the property may not have 
enhanced its value to anyone except its owner. Practical 
difficulties prohibit the granting of relief in such a case, and 
this limitation on the doctrine also serves to illustrate the 
fundamental conception lying at the root of this equitable 
jurisdiction, which was stated by the court in the following 
words : “‘ Equity intervenes not to do what might be thought 
to be absolute justice to a claimant but to prevent a defendant 
acting in an unconscionable manner. Equity will not 
restrain a defendant from asserting a claim save to the extent 
that it would be unconscionable for him to do so.” 

Within these limits the rights of a person seeking to trace 
his proprietary interest into a mixed fund were summarised 
as follows. If a person who is under no fiduciary obligation 
of any kind receives money which in equity belongs to another, 
and mixes it with money which belongs to himself, the owner 
in equity of the money which has become mixed is entitled to 
a charge on the mixed fund which ranks pari passu with the 
claim of that other person. On this principle the charities 
which had mixed money received from the Diplock estate 
with their own were, prima facie, not entitled to keep that 
money; the mixed fund was regarded as subject to the 
competing claims of the appellant next of kin and the charity 
concerned, and as these claims ranked pari passu as between 
themselves, the practical effect of the application of the 
doctrine would be to “ disentangle” the mixed moneys and 
order a rateable division of the moneys (if still identifiable as 
such) or the proceeds of sale of any property purchased with 
the mixed moneys. 

This conclusion was at variance with the judgment of 
Wynn Parry, J., who had held himself bound by the decision 
in Re Hallett’s Estate (1880), 13 Ch. D. 696 ; according to the 
learned judge’s reading of that case, the principle underlying 
the doctrine of tracing into a mixed fund operated only in 
cases where the mixing of the fund took place in breach of 
trust, in the widest sense of that expression, and where, 
moreover, the proceedings were brought against the trustee 
or other the person standing in some fiduciary relationship 
towards the person invoking the doctrine. In the view of the 
Court of Appeal Hallett’s case did not lay down so limited a 
principle, and that decision must be regarded not as standing 
on its own, but merely as an example (like Sinclair v. Brougham) 
of the application of certain basic equitable principles which 
emerge from the decision in the latter case. “ABC” 
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CASES ARISING OUT OF REGULATION 68cz 


LEAVING control out of consideration, the main modifications 
of leases and tenancy agreements attributable to World 
War II have been those brought about by the Landlord and 
Tenant (War Damage) Acts, 1939 and 1941. But the 
Emergency Powers (Defence) Act, 1939, authorised the 
Government to make such regulations as it considered 
necessary and expedient for securing the public safety, the 
defence of the realm, the maintenance of public order, and the 
efficient prosecution of any war in which His Majesty might 
be engaged, and for maintaining supplies and_ services 
essential to the life of the community; and a few of the 
Defence Regulations so made modified rights and duties 
created by tenancies. In 1940 we had Defence Regulation 
628, making it lawful for tenants to keep pigs, hens and 
rabbits in any place on the land occupied under such 
tenancies notwithstanding any provision to the contrary 
they might contain. (Why male poultry were not included 
has been the occasion of some speculation and flippancy.) 
This could no doubt be referred to the necessity or expedience 
of maintaining supplies essential to the life of the community. 
Much later—on 16th November, 1945, in fact—came Defence 
Regulation 68cB, making it lawful, when a tenant occupying 
a dwelling has registered living accommodation thereunder, 
for that accommodation to be made available for occupation 
notwithstanding any provision to the contrary in the lease or 
tenancy. I do not know to what power this regulation 
would be referred if challenged ; but it has not been, and, 
with Defence Regulation 62B, was continued in force a few 
weeks later under the Supplies and Service (Transitional 
Powers) Act, 1945, which specifically mentions the facilitating 
of resettlement and the distribution of essential services. 

The regulation makes it possible for a tenant who has, in a 
dwelling occupied by him, living accommodation which he is 
willing to let, furnished or unfurnished, to register it with 
the local housing authority—also registering the terms on 
which he is willing to make it available. The authority 
have to be satisfied both as to suitability and as to reasonable- 
ness of terms; but the tenant may cancel the registration, 
and the Rent and Mortgage Interest Restrictions Acts, 1920 
to 1939, do not apply to the accommodation while registered. 
And while so registered, it is lawful for the accommodation to 
be made available as mentioned—but in accordance with the 
registered terms and conditions. 

The response is said to have been disappointing. Neverthe- 
less, the effect of the regulation has been the subject of 
argument in the courts in three cases. 

Ouzman v. Kennedy (1947) K.B. 395 (C.A.) was an appeal 
against an order adjourning an action for possession generally. 
The respondent tenant, who held a tenancy (by holding over) 
subject to a covenant and condition against alienation, had, 
it was alleged, sub-let parts of his house to several sub- 
tenants or lodgers in breach thereof. The appellant landlord 
issued proceedings on 6th June, 1946; on 27th June, the 
tenant applied for registration. The clerk to the housing 
authority wrote to the tenant’s solicitor on 3rd July, expressing 
doubt whether, when the appropriate committee did meet, 
they would have power to register the premises. His letter 
suggested the following dilemma: registration would either 
exclude the operation of the Increase of Rent, etc., Acts from 
existing tenancies to which it applied (and a proviso to 
para. (2) of the regulation says that an authority is not 
obliged to register accommodation likely to be made available 
without registration) or it would regularise a breach of contract. 
The tenant thereupon issued a writ against the authority 
claiming mandamus, directing them to register his premises ; 
this was pending when the action came on in the county court, 
and the judge granted the order for adjournment against 
which the landlord appealed. The Court of Appeal held that 
he had erred in law ; the plaintiff had had a vested right, the 
words “‘ while accommodation is registered ’’ in the regulation 
showing that it was not retroactive. Cohen, L.J., concluded 


his judgment with the observation that, if the landlord 
succeeded the result would be that the tenant would not be 
“a person having in a dwelling occupied by him living 
accommodation,” which is a condition precedent to its 
registration. 

In Oken v. Perraton (1947) 2 All E.R. 286, the result turned, 
not on whether the tenant had accommodation, but on 
whether he had living accommodation in a dwelling. The 
premises had once been occupied by him as a residence, but 
he had disclaimed that tenancy under the Landlord and 
Tenant (War Damage) Act, 1939, in 1940 and taken a new 
one in 1945 in which he covenanted to use the premises for 
the business of a photographic studio and for no other purpose, 
and not for residential or sleeping purposes, and not to assign 
or sub-let, etc. A few months later, he sought and was 
granted registration of three rooms under Defence Regulation 
68cB. The landlord sued for forfeiture. Hilbery, J., held, 
first, that the defendant had not answered to the description 
of a person who had accommodation in a dwelling. In 
arriving at this conclusion, the learned judge apparently 
considered the question as determined by the contract of 
tenancy and not by the nature or structure of the demised 
premises. But secondly, he held that a tenant who had 
covenanted to use premises for business purposes only could 
not be said to have living accommodation available ; and 
when dealing with this point the previous history of the 
building was referred to in the judgment, the conclusion 
being that its character had changed and it did not matter 
how recently that had happened. 

And now Baldwin v. Gurnsey (1948), 92 Soi. J. 424 (C.A.), 
has given us another decision on the meaning of the regulation, 
the matter gone into not being whether living accommodation 
was available or whether the premises were a dwelling, but 
whether the plaintiff who had registered them had at the time 
of registration had a dwelling which was then “ occupied ” 
by her. The action was for possession, the defence being that 
the registration had been invalid, and that the defendant’s 
tenancy was a protected one accordingly. The facts were 
that on 14th February, 1946, the plaintiff had agreed to let 
three rooms if she obtained a certain post abroad. On 
22nd February she registered them under the regulation. 
She had then ceased to reside in the house, but her furniture 
was still there. She obtained or had gbtained the post 
abroad and the tenant went into occupation on 6th March. 
The contentions put forward for the defendant were that the 
dwelling had not been occupied when the rooms were registered, 
and that they had been let before registration. Upholding 
the decision of the county court judge, the court held that the 
presence of the plaintiff's furniture had constituted occupation 
by her (cf. observations in Brown v. Brash (1948), 92 Sov. J. 
376 (C.A.), discussed at 92 SoL. J. 268), and that the agreement 
of tenancy had not been entered into on 22nd February, 
when it was conditional and did not amount to a letting. 
Tucker, L.J., also opined that the defence was not available 
to the tenant as long as the premises remained on the register ; 
Cohen, L.J., based his judgment on this point, without 
dissenting as regards occupation ; Somervell, L.J., reserved 
his opinion on the question whether proceedings ought to be 
taken to rectify the register before the irregularity could 
be set up. What makes these dicta interesting is, of course, 
that in Oken v. Perraton Hilbery, J.’s decision was based on 
the fact that the registration had been wrongly accepted 
(the authority being unaware of the restrictive provisions in 
the agreement, at all events of those limiting the premises 
to business user) ; but it may be said that in that case the 
question was whether the words ‘“‘ while accommodation is 
registered ”’ applied, and the decision might be expressed as 
being to the effect that what had been registered was not 
capable of being registered ; in Baldwin v. Gurnsey the rooms 
were at least proper subject-matter for registration. 
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TO-DAY AND YESTERDAY 


LOOKING BACK 
HEREDITY is very strong in the English legal world. In 1840 
Henry William Cripps was called to the Bar. His chief business 
was before Parliamentary Committees and he took silk in 1886. 
He died on 14th August, 1899. But behind his legal work was 
a rich full life as a scholar and a country gentleman centred 
on his home at Parmoor in Buckinghamshire. He was 
Chairman of Quarter Sessions, first Chairman of the County 
Council and Chancellor of the Diocese of Oxford. After his 
death a friend once recalled a typical day at Parmoor: “ He 
was an excellent sportsman at the time of which I write; he 
kept a pack of harriers and on one occasion we started at 6.30 
with them, killed a hare after a fair run, returned to breakfast 
at 9.30 and an hour later Mr. Cripps, his son Arthur and myself 
went out partridge shooting, killing twelve brace. Mr. Cripps, 
who was then seventy years of age, went home after lunch and 
sought rest in reading a Greek play with his third son Alfred.” 
That son, who himself gained distinction as a lawyer and became 
Lord Parmoor, later recalled in describing the household how 
“religious duties came to my father and mother as a natural 
Christian obligation and as a part of the daily life and common 
task ... The children were taught simply their duty towards 
God and their duty towards their neighbour as manifested in 
the life and teaching of Christ.’ It was in 1914 that Lord 
Parmoor was raised to the peerage. He was subsequently Lord 
President of the Council and Leader of the House of Lords under 
two Labour Governments. Sir Stafford Cripps is his son. 
MISFORTUNES AT SEA 

SOME stir was created recently by the disappearance from her 
moorings in the Beaulieu River of the ‘“‘ Gleam,’’ the Bermuda- 
rigged 25 ft. sloop belonging to Mr. E. S. Montagu, K.C., 
Recorder of Devizes and Commodore of the Bar Yacht Club. 
The misfortune occurred during the club’s summer rally. 
After naval craft from Portsmouth and Hampshire coast- 
guards had joined in the search, fishermen found her lying 
in the mud just west of Lymington, substantially unharmed. A 
youth was afterwards charged in connection with the incident. 
The sea with its accidents is no respecter of legal personalities, 
and various are the misfortunes that can overtake them afloat. 
For instance, the future Mr. Justice Bargrave Deane, while at 
the Bar, bought a yacht which a gentleman hired from him for 
the undisclosed purpose of sailing off with someone else’s wife ; 
he did not even receive the first of the payments due to him for 
hire. More recently, in 1931, that seasoned mariner Serjeant 
Sullivan found himself in difficulties while sailing off the Irish 
coast and had to invoke the assistance of the Ballycotton lifeboat. 
The sequel, a successful action by him for damages for breach of 
warranty on the sale of the yacht that had thus failed him, may 
be read undcr the title Sullivan v. Constable (1932), 76 Sov. J. 166. 


LAWYERS AFLOAT 


In his reminiscences the late Sir Arthur Underhill, who was a 
keen yachtsman, recalled an accident that once overtook that 
fine sailor and helmsman, Mr. Justice Channell, at Falmouth. 
He was skilfully turning about in a tricky little sailing dinghy 
when the skipper of a local steamer, wishing to show his 
passengers the spectacle of a judge so unconventionally employed, 
steered too close so that the wash upset the dinghy. The furious 
Channell was fished out and landed on the steamer’s deck. 
Underhill had another tale of a prominent member of the Chancery 
Bar who had taken up sailing rather late in life and consequently 
remained dependent for his navigation on a not wholly literate 
skipper. Once at Dartmouth he announced casually that he 
was sailing for Teignmouth, a very tricky port to enter. 
Channell said: “‘ Of course, you realise that you will get there 
with the present wind about low water and will be unable to 
cross the bar before dark ?’’ To this the Chancery man replied : 
“Oh, my skipper says it will be all right.” As Channell had 
foreseen, he duly arrived at low water and struck the bar, one 
wave dislodging his rudder and another taking off the vessel’s 
quarter. A tug had to tow her in. Afterwards her owner 
explained the mistake thus: ‘‘ Well, you see, my skipper, who 
thinks and spells phonetically, took the time of high water at 
Tynemouth in mistake for that of Teignmouth.” Between the 
two there was a difference of six hours. 


Mr. P. E. Lonecmore, C.B.E., has been appointed a member 
of the Welwyn Garden City and Hatfield Development 
Corporation. He was admitted in 1911. 
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NOTES OF CASES 


COURT OF APPEAL 
SALE OF MOTOR CAR: WARRANTY 
Webster v. Higgin 
Lord Greene, M.R., Wrottesley and Evershed, L.JJ. 3rd June, 1918 

Appeal from Leeds County Court. 

The defendant purchaser having examined at the premises of the 
plaintiff, a dealer in secondhand motor cars, a 10 h.p. Hillman 
car, the plaintiff vendor’s foreman said to him, “If you buy 
the Hillman we will guarantee that it is in good condition and 
that you will have no trouble with it.” The purchaser then 
signed a document stating that he ordered the car on the 
conditions appearing in the document. The document also 
bore the words ‘‘ H{ire] P[urchase] Form to be signed 14th May,” 
hire-purchase being the only form of purchase then contemplated. 
On the back of the document were the words “4. The purchaser 
acknowledges that he has not been induced to enter into this 
purchase by any representation as to quality...” The 
purchaser duly signed a hire-purchase agreement, a term of which 
was ‘‘ The hirer is deemed to have examined . . . the vehicle . 
and no warranty ... as to the state... of the vehicle is 
given or implied . . .” The vehicle proved to be unsatisfactory. 
The vendor now claimed its return and the balance of instalments 
due. The county court judge rescinded the agreement and 
ordered the vendor to repay the deposit and instalments paid. 
The vendor appealed. 

Lorp GREENE, M.R., said that no contract came into existence 
by the signing of the first document, for it contemplated the 
execution of a contractual document of hire-purchase. The 
signing of the hire-purchase agreement was the act by which 
the purchaser accepted the foreman’s offer of a guarantee. 
It was argued that the collateral offer of a guarantee which he 
accepted by signing the hire-purchase agreement was nullified 
by the term in that agreement excluding any warranty. The 
vendor had failed to show, as he must, that the hire-purchase 
agreement not merely excluded the giving of any warranty 
in the contract of sale itself, but was sufficient to exclude the 
operation of the warranty previously given in consideration of 
the purchaser’s entering into the contract. The hire-purchase 
agreement used the present tense in reference to the warranty, 
in contrast with the past tense used in reference to the 
purchaser’s examination of the car. Clear words would have 
been necessary to extinguish a warranty collateral to the contract 
of sale. Appeal dismissed. 

WrotrtesLey and EVERSHED, L.JJ., agreed. 

APPEARANCES: Stanley-Price (Taylor, Jelf & Co., for Denison, 
Thackray & Fraser, Leeds); Hurwitz (Isadore Goldman & Son, 
for Saffman, Fielding & Co., Leeds). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


DIVORCE: APPEAL FROM DIVISIONAL COURT 
_ JURISDICTION 
Peek v. Peek 
Tucker, Bucknill and Somervell, L.JJ. 29th June, 1948 

Appeal from the Divisional Court of the Divorce Division. 

The appellant was granted by Barnard, J., a decree nisi on 
his petition for divorce on the ground of his desertion by his wife, 
the present respondent. The wife appealed from that decision 
to the Divisional Court under r. 36 of the Matrimonial Causes 
Rules, 1947, whereby ‘“‘ An application for rehearing of a cause 
heard by a judge alone where no error of the court at the hearing 
is alleged shall be made to a Divisional Court of the Probate, 
Divorce and Admiralty Division.’”’ The Divisional Court held 
that the case was a proper one for the making of an order for 
rehearing. The husband now appealed against their order, 
contending that the Divisional Court had no jurisdiction to order 
a rehearing under r. 36 because error of the court at the trial was 
alleged or necessarily involved in the application to the Divisional 
Court for a rehearing. The preliminary objection was taken for 
the wife to the hearing of the present appeal that notice of appeal 
had not been given within fourteen days as required by R.S.C., 
Ord. 58, r. 15. 

Tucker, L.J.—BuckNILL and SoMERVELL, L.JJ., agreeing— 
said that it was now clear that the Court of Appeal had jurisdiction 
to entertain such an appeal as the present from the Divorce 
Divisional Court. Since it was not suggested that r. 36 of the 
Rules of 1947 was ultra vires, it was equally clear that the wife’s 
application to the Divisional Court for a rehearing was competent. 
Finally, Isaacs & Sons v. Salbstein [1916] 2 K.B. 139 showed 
that the Divisional Court’s order setting aside the decree nisi 
and ordering a new trial was an interlocutory order 
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within R.S.C., Ord. 58, r. 15. The court would, however, extend 
the period of fourteen days sufficiently to cover the date of 
the notice of appeal given here. 

After argument, the court held that no error had been made by 
Barnard, J., before whom certain documents which later became 
available were not produced, and that the Divisional Court’s 
order under r. 36 was therefore competent. Preliminary objection 
overruled. Appeal dismissed. 

APPEARANCES: Holroyd Pearce, K.C., Fairweather and R. L. 
Travers (C. R. Enever, Freeman & Co.) ; J. Montgomerie (L. Parry 
Jones, Services Divorce Department, The Law Society). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION: TERRITORIAL ASSOCIATION 
London Territorial & Auxiliary Forces Association v. Nichols ; 
Same v. Parker 
Scott and Asquith, L.JJ., and Romer J. 16th July, 1948 

Appeal from Croom-Johnson, J. 

The plaintiff association let to each of the defendants a flat 
within the Rent Restrictions Acts, on a weekly tenancy. The 
tenants, having received due notice to quit, remained in possession 
of their flats, claiming the protection of the Acts. The tenant 
Nichols further contended that references in his rent book to 
the Acts estopped the association from claiming exemption from 
them. Croom-Johnson, J., made orders for possession. The 
tenants appealed. (Cur. adv. vult.) 

Scott, L.J., reading the judgment of the court, said that it was 
now established by authority that the Crown was not bound by 
the Rent Restrictions Acts. The Army Council and the Secretary 
of State for War shared the Crown’s immunity from the operation 
of statutes except in so far as the contrary intention appeared 
expressly or by necessary implication from the statute in question. 
The contrary intention did not appear in the Rent Restrictions 
Acts. The Territorial and Reserve Forces Act, 1907, transferred 
to the territorial associations certain administrative functions 
of the Crown to be exercised under the control of the Army Council. 
They included the holding of Jand and the letting of it to members 
of the public when it was not required for military purposes. It 
followed that a territorial association was a direct emanation 
from the Crown entitled as such to its immunity from the operation 
of the Rent Restrictions Acts. In particular, such an association 
enjoyed immunity from the operation of those Acts when it let 
to an ordinary member of the public, as it was empowered to do 
by regulation, premises which were redundant or for the time being 
unused, for in so letting premises it was acting in pursuit of a 
purpose of the Crown. The plea of estoppel failed in view of 
the agent’s letter, written before the signing of the tenancy 
agreement, stating that the tenancy would be a weekly one 
subject to a week’s notice at any time, and because in any event 
that letter, read in conjunction with the alleged representation in 
the rent book, constituted an ambiguity of representation fatal 
to the plea. Moreover, the statements in the rent book, if they 
amounted to a representation that the premises were within the 
Acts, could only be regarded as a representation of law. The 
questions remained open whether an estoppel in pais, if established, 
would be binding on the Crown, and whether the Rent Restrictions 
Acts, which did not otherwise bind the Crown, could be made to 
do so by operation of the principle of estoppel. Appeals 
dismissed. 

APPEARANCES: Pritt, K.C., and Bernstein (Ralph J. Myers) ; 
Roy Wilson (Fladgate & Co.). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROPOSAL TO AMEND VALUATION LIST: 
SPECIFICATION OF GROUNDS 


R. v. Winchester Area Assessment Committee ; ex parte Wright 
Scott and Asquith, L.JJ., and Romer, J. 19th July, 1948 
Appeal from the Divisional Court (ante, p. 55; 64 T.L.R. 66). 


The respondent ratepayer received from Eastleigh rating 
authority a notice of proposal for amendment of-the valuation 
list in respect of two cinematograph theatres occupied by him 
which stated that the authority were aggrieved by the 
“jncorrectness or unfairness”’ of the existing assessments of 
the premises, set out the existing valuations and the proposed 
increases, and expressed the grounds of proposal in the words 
“revised assessments.”” On the ratepayer’s application, the 
Divisional Court made an order of certiorari for the quashing of 
the assessment committee’s determination of the proposals, 
following Bent’s Brewery Co., Lid. v. Upper Agbrigg Assessment 
Committee [1944] K.B. 524, and holding that the words ‘‘ revised 
assessments,”’ like the words “ annual revision’”’ in that case, 
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did not sufficiently specify the grounds of proposal for the 
purposes of s. 37 (2) (b) of the Rating and Valuation Act, 1925. 
The assessment committee appealed. (Cur. adv. vult.) 

Scott, L.J., in a written judgment, said that, having regard 
to the statement in the proposal that the existing valuations 
were incorrect and unfair, and to the exact specification of the 
proposed increases, the words ‘revised assessments’? must 
be taken as meaning revision owing to the incorrectness and 
unfairness. The proposal accordingly satisfied s. 37 (2) (bd) 
and was valid. Bent’s Brewery Co., Lid. v. Upper Agbrigg 
Assessment Committee was to be distinguished in that the proposal 
there both contained no allegation of incorrectness or unfairness and 
did not quantify the proposed increase. That case was rightly 
decided in the ratepayer’s favour. While the language of 
proposals, by whomsoever made, should be read without too 
much legal strictness, the requirements of s. 37 (1) and (2) must 
be substantially satisfied if the proposal was to be effective. 
Some sort of specification of the grounds of proposal was 
demanded: it must be clear whether an increase or a decrease 
in valuation was proposed, though the actual amount of the 
proposed increase or decrease need not be quantified. The 
grounds of proposal must be stated with some particularity 
so as to indicate a reason of sufficient legal validity and relevance 
to constitute a good ground in law for an increase or decrease 
as the case might be. 

AsguiTH, L.J., read a concurring judgment, and Romer, J., 
concurred. Appeal allowed. 

APPEARANCES: Scott Henderson, K.C., and Ramsay Willis 
(J. J. McIntyre, for G. H. Gardner, Winchester, and J. C. Gardner, 
Eastleigh) ; Harold Williams, K.C., and Squibb (Lovell, Son and 
Pitfield, for Paris, Smith & Randall, Southampton). 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


LOCAL GOVERNMENT: CALCULATION OF 
SUPERANNUATION BENEFIT 
Jobbins v. Middlesex County Council 
Scott, Cohen and Wrottesley, L.JJ. 22nd July, 1948 

Appeal from the Divisional Court (64 T.L.R. 14). 

The claimant was an employee of the respondents, Middlesex 
County Council. On 2nd November, 1943, having attained the 
age of sixty years the previous day, he retired in accordance 
with s. 8 (1) (6) of the Local Government Superannuation Act, 
1937, from his employment as area officer. In addition to his 
service in that capacity he had served as a deputy superintendent 
registrar of births, deaths and marriages for a certain district 
from 1st January, 1914, to 30th April, 1938. From the latter 
date he served as interim superintendent registrar for the same 
district, being paid by way of fees. He ceased to hold that 
office on 30th June, 1940. As decided by the Divisional Court 
in Algar v. Middlesex County Council (1945), 173 L.T. 143, he 
was in respect of his post as interim superintendent registrar 
a contributing employee as from Ist April, 1939, under the Act 
of 1937, notwithstanding that in fact the county council returned 
to him his superannuation contributions made in that capacity. 
He contended that, in the calculation for the purpose of 
fixing the amount of his superannuation allowance, of the 
average annual remuneration received by him during the five 
years preceding the date of his retirement from the “post of 
area officer, his remuneration, as defined by s. 40 (1) of the 
Act of 1937, as interim superintendent registrar received during 
those five years should be taken into account. On a Special 
Case Stated by the Minister of Health under s. 55 of the Act 
of 1937 for the opinion of the High Court, the questions were left : 
(1) whether that contention was correct, and (2) if yes, whether 
the claimant’s remuneration as registrar to be taken into account 
was the amount of the gross fees received by him or the amount 
of those fees less expenditure incurred by him in the performance 
of his duty. The Divisional Court answered the first question 
in the negative and, accordingly, did not consider the second. 
The claimant now appealed. 

By s. 1 of the Local Government Superannuation Act, 1937, 
local authorities are re :uired to set up superannuation funds, 
Section 8 concerns eligibility for, and the scales of, superannuation 
benefit. By s. 8 (1): ‘a contributory employee on ceasing 
to be employed by” a local authority “shall be entitled to 
receive an annual superannuation allowance if he ... (6) has 
attained the age of sixty years and completed forty years’ 
service...” Bysubs. (5): “.. . the average remuneration of 
a contributory employee ”’ (on which the amount of his allowance 
is based) ‘“‘ means the annual average ”’ of his remuneration for 
‘services rendered during the five years immediately preceding 
the day on which he ceases to hold his employment .. .” 
Section 40, the definition section, in subs. (1), provides 
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“ 


. unless the context otherwise requires . . . ‘ service’ 
means service rendered to any local authority ’’’ between the 
ages of eighteen and sixty-five years. By s. 40 (3): ‘‘ Where 
an employee holds under a local authority two or more separate 
employments of such a nature that he can cease to hold one 
without ceasing to hold the other or others . . . this Act shall, 
unless the context otherwise requires, apply as respects him 
in relation to each of those separate employments as it the other 
or others were an employment or employments held by him under 
another authority.”” (Cur. adv. vult.) 

CoHEN, L.J.—Scott and WrottesLeEy, L.JJ., concurring— 
said that, in view of the definition in s. 40 (1) of service as 
““ service with any authority ”’, and as it was clear from s. 8 (5) 
that both contributing and non-contributing service were to be 
taken into account, the claimant was entitled to have his 
remuneration as interim superintendent registrar taken into 
account. There was no sufficient indication in s. 40 (3) of an 
intention by the Legislature that concurrent employments should 
be treated separately so as to compel a contrary conclusion. 
Moreover, the implication in the concluding words of the definition 
of ‘‘service’’ in s. 40 (1), that an employee must not receive two 
superannuation allowances in respect of the same service, was 
no reason for excluding consideration of a second service as 
registrar for the purpose of calculating one superannuation 
allowance. As for the second question, the remuneration as 
registrar to be taken into account was the gross fees received 
by the applicant, without deduction for expenses incurred, for 
those expenses were incurred voluntarily. Appeal allowed. 

APPEARANCES: ‘The claimant appeared in person; Harold 
Williams, K.C., and Ramsay Willis (C. W. Radcliffe). 

(Reported by R. C. Catpurn, Esq., Barrister-at-Law.]} 


ADJOURNMENT OF APPEAL: DISCRETION 
Harrison v. Harrison 
Tucker, Bucknill and Somervell, L.JJ. 28th July, 1948 

Appeal from an order of Barnard, J. 

On 12th July, 1948, a registrar made an order that the 
respondent should pay his former wife £6,000 a year maintenance 
less certain deductions. He appealed, and Barnard, J., adjourned 
his appeal generally owing to the matters requiring investigation 
on the appeal and the imminence of the Long Vacation. The 
husband had been in arrear under an earlier maintenance order 
which the order of 12th July operated to discharge, and had 
made no payments under the latter order. The wife now 
appealed against the adjournment of the husband’s appeal, 
which she sought to have determined as a matter of urgency. 

TuckEk, L.J.—BUCKNILL and SOMERVELL, L.JJ., concurring 
—said that the adjournment of the appeal was a matter entirely 
within Barnard, J.’s discretion, and the court could not interfere 
with his exercise of it. The appeal therefore failed, but he 
would observe, in case the matter should come before an American 
court, that the husband was under a duty to obey the order of 
the 12th July, 1948, and that his appeal against it did not operate 
as astay. Appeal dismissed. 

APPEARANCES: Beyfus, K.C., and Morle, K.C. (Kenneth 
Brown, Baker, Baker) ; Geoffrey Lawrence (Gordon, Dadds & Co.). 

[Reported by R. C. Cacsurn, Esq., Barrister-at-Law.]} 


CHANCERY DIVISION 


WILL: DEFEASANCE: BENEFICIARY RESIDENT IN 
ENEMY TERRITORY 
In re Hatch; Public Trustee v. Hatch 
Roxburgh, J. 10th June, 1948 

Adjourned summons, 

The testator, who died in 1905, by his wiil bequeathed ‘his 
residue on trust for his sons, subject to a forfeiture clause which 
provided that if “‘ any event whatever shall happen before 
the time hereby appointed for the vesting in possession of any. . . 
share of personal estate hereby given whereby the person 
entitled thereto . would, if the said legacy or share belonged 
to him or her absolutely, be deprived of the personal enjoyment 
thereof or of any part thereof ’’ such interest should cease as if 
he was dead. A, a son of the testator, went to Jersey in April, 
1940, on a temporary visit to benefit his health, and remained 
there compulsorily during the German occupation. He rendered 
no assistance to the Germans. The summons asked whether the 
defeasance clause should take effect in the events which had 
happened. 

RoxBurRGH, J., said that s. 2 of the Trading with the Enemy 
Act, 1939, defined an ‘‘ enemy ” as “ any individual resident in 
enemy territory.”” It had been held in Vandyke v. Adams 
{1942} 1 Ch. 155, that a British prisoner of war, resident in 
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Germany under force majeure, was not within the scope and 
purpose of the Act, but such reasoning could not be extended by 
analogy to persons in the circumstances of A, without sapping 
the foundation of the Trading with the Enemy legislation. The 
defeasance clause accordingly took effect. Costs of all parties 
out of the estate as between solicitor and client. 
APPEARANCES: Wilfrid Hunt, G. A. Rink (Smiles & Co.) ; 
Milner Holland, K.C. (Rider, Heaton, Meredith & Mills); M. J. 
Albery (Reid Sharman & Co.); Hon. D. Buckley (Bennett, Ferris 
and Bennett); E. M. Winterbotham (Barton & Hanning). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law ] 


FAMILY PROVISION: TIME OF ISSUE OF SUMMONS: 
EVIDENCE AS TO REASONS 


In re Searle; Searle v. Siems 
Ist July, 1948 


Adjourned summons under the Inheritance (Family Provision) 
Act, 1938. 

The testator died on 29th October, 1946. The plaintiff, his 
widow, took out this summons for maintenance on 18th March, 
1947. Representation was not granted until 6th May, 1947. 
The will contained a statement by the testator as to his reasons 
for making his dispositions, and the plaintiff contended that 
extraneous evidence as to his reasons for excluding her could not 
be given. Section 2 (1) of the Act provides “ . an order 
under this Act shall not be made save on an application made 
within six months from the date on which representation . . . is 
taken out.’”’ R.S.C., Ord. 54 F, rr. 1 and 2, provide that applica- 
tions shall be made in the Chancery Division by originating 
summons, and that the executor or other personal representative 
of the testator’s estate shall be defendant. Section 1 (7) of the 
Act provides ‘‘ The court shall also have regard to the 
testator’s reasons so far as ascertainable . and may accept 
such evidence of those reasons as it considers sufficient, including 
any statement in writing signed by the testator and dated, so, 
however, that in estimating the weight to be attached to 
such statement the court shall have regard to all the circumstances 
from which any inference can reasonably be drawn as to the 
accuracy or otherwise of the statement.”’ 

ROXBURGH, J., said that if the application was a nullity, as 
having been made before the proper time, the mistake would now 
be incurable ; that a blunder of that sort could finally deprive 
a litigant of recourse to the court would challenge the fountains 
of natural justice. Further, the obvious purpose of the section 
was to prevent late applications after parties had altered their 
position. Section 2 directed the attention of the court not to 
the application, but to the order. The time to look at the 
matter was when the court was about to make an order; if the 
application was made before the day which was six months 
after the grant of representation, the provisions of the section 
were satisfied. He would not decide that it was proper under the 
rules to take out a summons before grant of representation to 
known executors, as, ia so far as the irregularity was under the 
rules, it was too late to take the point, and there were no merits 
in that objection, as the defendants did in fact become the 
executors. He would dismiss the preliminary objection without 
costs. The plaintiff had contended that, in view of s. 1 (7), as 
the testator had stated reasons in the will, no evidence could be 
given as to his reasons for not making provision for her. But 
the direction to the court was in the widest possible language. 
It had been contended that the defendants, claiming through a 
testator, were estopped by the statements in his will, but no 
authority had been cited in support of such a principle for the 
construction of a statute, and he declined to hold that the 
discretion conferred by that section could be so curtailed. 

APPEARANCES: Montgomery White, K.C., and H. S. Ruttle 
(Goodman, Brown & Warven for Derrick Bridges & Co., Barnet) ; 
B. S. Tatham; R. Jennings, K.C., M. J. Albery (Haslewood, 
Hare & Co., for Bosley & Co., Brighton). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


Roxburgh, J. 


WILL: FORFEITURE CLAUSE 
In re Haynes; Pitt v. Haynes 
Roxburgh, J. 2nd July, 1948 
Adjourned summons. 
The testator, who died in 1884, by his will made in 1882 
bequeathed his residue in trust for his children, and directed 
that ‘if such son shall have done or suffered anything 


whereby his said share in my residuary estate would through his 
act or by operation or process of law or otherwise if belonging 
absolutely to him have become vested in or payable to some other 
person ”’ his share was to devolve upon other trusts. In 1888, T, 
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a son of the testator,.executed a marriage settlement which, 
after reciting the forfeiture provisions of the testator’s will, 
provided that T would pay or transfer to the trustees one third 
part of the share of the testator’s residue when the share of such 
residue to which T might become entitled should have been paid 
or transferred to him. The question for decision was whether 
the marriage settlement operated as a forfeiture. 

ROXBURGH, J., said that the question was whether the settle- 
ment operated as an equitable assignment, which was concluded 
in the affirmative by Jn re Gillott [1934] Ch. 97. The forfeiture 
clause did not, however, contain the usual words “ or any part 
thereof,’’ but in Jn ve Dennis [1942] Ch. 283, where the forfeiture 
clause was indistinguishable from the present, it had been held 
that forfeiture took place if any part of the interest vested in 
another. It should be noted that that case was not cited to him 
when he made certain observations obitey in a contrary sense in 
Fraenckel v. Whitty [1948] 1 Ch. 55, nor had it been cited to 
Romer, J., in Jn ve Wightman {1947) 2 All E.R. 647, note. He 
would accordingly hold that the forfeiture clause came into 
operation. Costs of all parties as between solicitor and client 
would come out of T’s share. 

APPEARANCES: B. S. Tatham, Cozens-Hardy Horne, E. B. 
Stamp, R. W. Goff, T. K. Wigan (Pontifex, Pitt & Co. ; Church, 
Rendell). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


MUNICIPAL ELECTION: DEFECTIVE VOTING 
PAPERS 
Lewis v. Shepperdson 
Birkett and Slade, JJ. 14th July, 1948 
Election petition by way of Special Case Stated. 
By r. 34 of Sched. II to the Local Government Act, 1929, 

. any ballot paper . .. which does not bear the official 
mark, or... on which anything is written or marked by 
which the elector can be identified . . . shall not be counted.” 

In a municipal election for the South Newington Ward of Hull, 
one of the ballot papers purporting to record a vote for the 
petitioner, the unsuccessful candidate, bore an official marking 
which was incomplete in that, of the thirteen holes in the paper, 
constituting a complete official marking, only one was actually 
made, two 2ppeared as mere embossments where the marking 
machine had failed to perforate the paper, and the remaining 
ten did not appear at all. Another paper otherwise clearly 
purporting to register a vote in favour of the respondent, the 
successful candidate, bore the initials of the voter. In this 
petition the question, inter alia, of the validity of those two 
papers was raised. 

BirKETT, J., giving the judgment of the court, said that 
the incompletely marked paper nevertheless showed a clear 
intention to mark it properly. Moreover, the voter’s intention 
to vote was clear, and he had correctly carried out his part of 
the transaction. That paper, therefore, was valid. The initials 
on the other paper made it possible to identify the voter 
concerned. That paper was accordingly clearly invalid under 
r. 34. Decision of all the questions raised on various disputed 
ballot papers having resulted in an unchanged majority of 
two votes, the court did not decide whether it was free to consider 
one voting paper not mentioned in the Special Case. That 
paper bore no official marking at all. It would seem that that 
vote should be rejected. Petition dismissed, with costs, not 
including solicitor and client costs. 

APPEARANCES: H. R. B. Shepherd and Malcolm Wright 
(Smith & Hudson, for ]. A. Iveson & Co., Hull) ; Dudley Collard 
and A. I. Simmons (Russell Jones & Co., for Pearlman and 


Rosen, Hull). 
(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


“ 





Wills and Bequests 


Mr. R. Farmer, J.P., solicitor, of Chester, left £04,916. After 
personal bequests he left, subject to life interests, £2,000 to 
St. Peter’s Hall, Oxford, to found a scholarship ; £2,000 to Chester 
Diocesan Board of Finance ; £1,000 to Liverpool Diocesan Board 
of Finance ; £1,000 each to the Solicitors’ Benevolent Association, 
Royal U.K. Beneficent Association, Professional Classes Aid 
Council, and Clergy Orphan Corporation; and £500 each to 
the R.N.L.I. and the Chester Masonic Benevolent Institution. 


Mr. D. E. Speight, solicitor, of Harrogate, left £58,364. 


Mr. J. H. Valeis, solicitor, of Halstead, Kent, and Cannon 
Street, E.C., an associate of Lloyd’s, left £23,585, with net 
personalty £17,993. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SoLicitors’ JOURNAL] 
Allotment Letters 

Sir,—How true are your remarks in ‘Current Topics” of 
31st July ! 

As a first-named trustee in many joint holdings I find the 
universal practice by companies of serving allotment letters and 
notices on the first-named only of several joint holders, of 
considerable inconvenience. 

I am a trustee of upwards of eighty trusts, holding between them 
many thousands of investments, and in many cases numerous 
trusts hold the same class of investments, such as British Railways. 
In nearly all these trusts my name appears first, and it too 
frequently happens that a great deal of time has to be spent 
in identifying the holding with the particular trust. This is 
proving of considerable annoyance in the cases of the conversion 
of the countless original railway holdings into British Transport 
Stock and on the sale of the Argentine Railway Stocks. 

All this could be avoided if the companies would take the 
trouble to specify all the joint names. 

In regard to designation of several joint accounts in the same 
names but belonging to different trusts, it would be very simple if, 
instead of requiring each joint account to be alphabetically 
designated, a reference to the trust were permitted, such as 
“John Smith, Thomas Brown and James Robinson, ve Mary 
Jones, deceased.” 

It is a pity that, so far as I can recollect, these matters of 
such practical importance to the profession did not receive the 
attention of the Cohen Committee. 
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ALAN H. Hatton. 


Warrington. 


Share Premium Account 

Sir,—I have read with interest the article in the issue of 
THE SOLIcITORS’ JOURNAL of 31st July dealing with the accounts 
provisions of the Companies Act, 1948, as affecting the balance 
sheet. 

It occurs to me that, in dealing with para. 3 of the Eighth 
Schedule, your contributor might with advantage have indicated 
clearly that s. 56 (2) of the Act allows the share premium account 
to be used for writing off the expenses of issue, etc., and that 
it will, therefore, be quite in order for such expenses to be deducted 
from the share premium account on the left-hand side of the 
balance sheet. 

London, W.C.2. 


{I am obliged to our correspondent for pointing out this 
alternative method of dealing in the balance sheet with the 
expenses of the issue of shares issued at a premium. Section 56 (2) 
expressly authorises the application of the share premium 
account in, inter alia, writing off preliminafy expenses or the 
expenses (including commission or discount) of any issue of 
shares.—S. | 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 
Yo. 1832. Bookmakers (Licence Duty) Regulations, 1948. 
August 4. 
. 1819. Income Tax (Employments) (No. 9) Regulations, 
1948. July 30. 
. 1794. National Insurance (Industrial Injuries) (Colliery 
Workers Supplementary Scheme) Order, 1948. 
July 30. 
Yo. 1756. Rules of the Supreme Court (Companies), 1948, 
July 26. 
. 1708. Rules of the Supreme Court (No. 3), 1948. July 22. 
.1781. Town and Country Planning (Tree Preservation 
Order) (Scotland) Regulations, 1948. July 28. 
. 1771. Town and Country Planning (Use Classes) (Scotland) 
(No. 2) Order, 1948. July 27. 
LAND REGISTRY 
Land Charges Act, 1925. Cancellation of an 
Entry in the Register other than a Deed of 
Arrangement or Proceedings in Bankruptcy. 


CHARTERED ACCOUNTANT, 


Form L.C. 8. 


MINISTRY OF TOWN AND COUNTRY PLANNING 
Circular No. 55. Town and Country Planning Act, 1947. 
Mineral Working. July 15. 
[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, W.C.2.] 
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The Principles of Planning Law. 
LL.D., of Lincoln’s Inn, Barrister-at-Law, Recorder of 
Scarborough. Second Edition. 1948. pp. xvi and (with 


Index) 164. London: Stevens & Sons, Ltd. 12s. 6d. net. 


The Devil Knoweth Not. By K. GotrscHack. 1948. pp. 
and (with Index) 111. London: Stevens & Sons, 
7s. 6d. net. 

A Short History of the British Police. 
ReitH. 1948. pp. viii and (with Index) 
Geoffrey Cumberlege, Oxford University Press. 

Three Lectures on the Companies Act, 1947. Delivered by 
Henry B. Lawson, M.C., B.A., LL.B., Solicitor. 1948. 
pp. ii and (with Appendix) 58. London: The Law Society. 
2s. 6d. net. 

The Trial of German Major War Criminals. Part 16. 1948. 
pp. x and 395, London: H.M. Stationery Office. 6s. 6d. net. 


The Conflict of Laws. By RK. H. Graveson, Ph.D., S.J.D., 
LL.M., of Gray’s Inn, Barrister-at-Law, Professor of Law, 
University of London. 1948. pp. xxxii and (with Index) 
394. London: Sweet & Maxwell, Ltd.; Stevens & Sons, 
Ltd. 30s. net. 

Income Tax for Everyman. By R. A. Burt er, late of the 
Inland Kevenue. 1948-49 Edition. pp. (with Index) 72. 
Oxford: Pen-in-Hand Publishing Co. 3s. 6d. net. 


Law Journal—Index. Compiled by R. ELse 

LL.B., Joint Editor. Vols. 1-20 (1927-47). 
Australia : Law Book Co, of Australasia Pty., Ltd. 
Edited by H. PArrisu, 
and 14. 


Viii 
Ltd. 


By CHARLES 
117. London: 
3s. 6d. net, 


Australian 
MITCHELL, 
pp. 216. 

Burke’s Loose Leaf War Legislation. 
Barrister-at-Law. 1947-48 Vol., Pts. 11, 12, 13 
London: Hamish Hamilton (Law Books), Ltd. 

World Affairs. Vol. 2 (New Series), No. 3. 
London: Stevens & Sons, Ltd. 


Who’s Who, 1948. 
3,090. London : 

A Concise History of the Common Law. By THEODORE F. 
PLucKNETT, Fellow of the British Academy, Professor of Legal 
History, University of London, 1948. pp. xxxiii, 707 and 
(Index) 60. London: Butterworth & Co. (Publishers), Ltd. 
27s. 6d. net. 

Every Man’s Own Lawyer. By a 
Edition. 1948. pp. xvi, 894 and (Index) 59, 
Technical Press, Ltd. 25s. net. 

Oyez Practice Notes, No. 2: Registration of Business Names. 
By J. F. Jostinc, Solicitor of the Supreme Court. Second 
Edition. 1948. pp. 71. London: The_ Solicitors’ Law 
Stationery Society, Ltd. 4s. net. 

Profits Tax. By Herbert Epwarps, M.A. (Lond.), late of 
the Inland Kevenue Department, and ALAN M. Epwarps, 
B.Com., F.C.A. Second Edition. 1948. pp. (with Index) 88. 
London: Gee & Co. (Publishers), Ltd. 12s. 6d. net. 

Latin-American Legal Philosophy. By L. KR. SICcHEs, 
C. Cossio, J.L. pe Azrvepo, and E. G. MAYNEz. 1948. 
pp. xxxvii and (with Index) 557. London: Geoffrey 
Cumberlege, Oxford University Press. 32s. 6d. net. 
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NOTES AND NEWS 


Honours and Appointments 

The King has approved the appointment of Mr. A. W. 
Lrewey, K.C., Attorney-General, Gold Coast, as a Justice of 
Appeal of the West African Court of Appeal. 

Mr. H. Cross.try, Principal Assistant Solicitor to Sheffield 
Corporation, has been appointed an Assistant Solicitor to the 
South-Western Electricity Board at Bristol. He was admitted 
in 1928. 

Mr. R. O. F. Hickman, Assistant Solicitor to the Oxford 
City Corporation since 1946, has been appointed to a similar 
position with the Nottingham City Corporation. He was 
admitted in 1946. 


Mr. I. D. Hooson, of Wrexham, has received the honorary 
degree of Master of Arts at Bangor University. He is a well- 
known author and poet in the Welsh language, and it is under- 
stood that the honour is in recognition of his contribution to 
Welsh literature, He was admitted in 1909, 
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Notes 


Miss Eve Rost HARDIMAN asks us to correct a statement 
made in a recent ‘‘Current Topic’’ (ante, p. 365) that her degree 
of Bachelor of Laws with honours was attained after ten years’ 
work. Miss Hardiman in fact achieved her success in the normal 
period of three years, and she points out that it would be 
harmful to blind persons if the impression were created that 
they needed a much longer period of study than others. 


PROVINCIAL LAW SOCIETIES 


The annual general meeting of the Gloucestershire and Wiltshire 
Incorporated Law Society was held on 14th July, at Devizes. 
Mr. H. A. Badham (Tewkesbury) was elected President, and 
Mr. S. W. H. Dann (Chippenham) Vice-President, for the 
ensuing year. A grant of 25 guineas was voted to the Solicitors’ 
Benevolent Association. 


REQUISITIONED PROPERTY 

INCREASED RENTAL COMPENSATION 
Owners of requisitioned property are reminded by the Treasury 
that the time limit for claims to increased rental compensation 
under the Requisitioned Land and War Works Act, 1948, expires 
on 19th August, 1948. Claims must be submitted in respect of 
all property which was requisitioned before 19th February, 1948, 
and was still under requisition at the latter date. It is stated 

that there are still many claims outstanding. 


Outstanding claims to increased rental compensation under 
s. 45 of the Requisitioned Land and War Works Act, 1945, must 
also be made by 19th August, 1948. 


THE COMMITTEE ON THE QUALIFICATIONS 
OF PLANNERS 

The above Committee, whose chairman is Sir George Schuster, 
invites written evidence from any person or body with an interest 
in the matters referred to them. 

The Committee’s terms of reference are: “‘ To take account of 
the present and prospective scope of town and country planning, 
and to consider and report what qualifications are necessary or 
desirable for persons engaged in it, and to make any recom- 
mendations affecting those persons which appear to the 
Committee to be relevant.” 

Memoranda of evidence from Scotland, as well as from England 
and Wales, will be received by Mr. H. R. Pollitzer, the Secretary 
of the Committee, at the Ministry of Town and Country Planning, 
32 St. James’ Square, London, S.W.1. 


THE JUSTICES’ CLERKS’ SOCIETY 

The Annual Conference of the Justices’ Clerks’ Society will 
take place this year at Harrogate, and will cover a period of three 
days commencing on the Ist and terminating on the 3rd 
September. As is customary, the programme which has been 
arranged combines the discussion of matters of professional 
interest and a number of social gatherings, which include a 
reception and dance at the Lounge Hall, Harrogate, by invitation 
of His Worship the Mayor of Harrogate and the Mayoress, in 
the evening of Thursday, 2nd September. 

Sir Theobald Mathew, K.B.E., M.C., the Director of Public 
Prosecutions, has promised to address the members of the 
Society on the morning of the 3rd September. 

The Annual Dinner of the Society, which will be held at the 
Grand Hotel, Harrogate, on the 3rd September, is the concluding 
item in the Conference programme. 
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